CMW-CRC Joint General Comment on the Human Rights
of Children in the Context of International Migration

Concept Note

1. Introduction
The phenomenon of international migration affects all regions of the world and all people, and increasingly, millions of children. The root causes of migration are often directly related to severe and massive violations of human rights, including children's rights, recognized in several human rights treaties, especially the Convention on the Rights of the Child (CRC). In the context of international migration, children are in a situation of double vulnerability -as children and as children affected by migration in some way, either as migrants themselves, regardless of whether they are alone or with their families, or whether they are born to migrant parents in countries of destination or left behind in the country of origin and of transit.

Indeed, the extent and diversity of human rights abuses that increasingly impact children in the context of migration is truly worrisome. This scenario has in many cases reached such alarming levels that it is possible to talk about a human rights crisis that particularly affects children. Among these abuses it is important to highlight the following: trafficking in persons; worst forms of labour; children separated from their families; thousands of children arbitrarily detained and deported; constraints in access to economic, social and cultural rights, including health and education; different forms of violence; discrimination based on the children’s or their parents’ nationality, ethnic origin or migration status; and obstacles to the right to birth registration, a name and a nationality.
This situation can be explained by the existence of a double deficit largely present in legislation and public policies of many States: 1) an absence of child-sensitive migration-related legislation, policies and practices, and 2) the lack of migration-related issues in laws and policies relating to children that take into account the special needs and the vulnerable situation of migrant children and children affected by migration. In this complex scenario it is extremely important to develop a number of strategies that contribute to improving the situation of these children in order to ensure a proper, universal protection of the rights of children in the context of international migration.

Both the CRC and the Convention on the Protection of the Rights of All Migrant Workers and Their Families (CMW) contain several provisions that establish specific obligations related to the rights of children affected by migration (applicable to migrant workers and their families in the case of CMW and to all children in the case of CRC). Therefore, the UN Committees that monitor the implementation of these two Conventions can play a central role through the elaboration of recommendations aimed at guiding States parties’ responses in this field in compliance with international human rights norms and principles.
Finally, this initiative fits well within the framework of the UN treaty body strengthening process, which encourages the Committees to deepen their interaction and collaboration, as well as the harmonization of their working methods (General Assembly Resolution A/RES/68/268, 9 April 2014). In this regard, it is important to highlight the recent CEDAW-CRC Joint General Comment on Harmful Practices (General Recommendation No. 31 and General Comment No. 18 respectively (14 November 2014)).
Considering the number of challenges in this context, the CMW during its 22nd Session and the CRC during its 69th Session, both held in April 2015, decided to develop a Joint General Comment on the Human Rights of Children in the Context of International Migration.

2. Background
This proposal aims at extending, deepening, complementing and/or updating a number of initiatives already developed on children and migration. In particular, the work that both Committees have been doing provides a starting point and a framework.   In this sense, it is worth noting, among others, the following initiatives carried out by the CRC and CMW, as well as by other UN international human rights bodies and other stakeholders: 
· In 2005, the CRC Committee, in its General Comment No. 6, developed a set of recommendations on a specific category of migrant children -unaccompanied and separated children outside their country of origin; 

· In September 2012 in Geneva, the CRC Committee held a General Discussion Day, entitled “The Human Rights of All Children in the Context of International Migration”, leading  to the elaboration of a background paper and a final document with conclusions and recommendations;

· The CMW Committee has recently issued several press statements aimed at highlighting the various human rights challenges and constraints that children are facing in the context of migration. In addition, the CMW Committee is a member of the Inter-Agency Working Group to End Child Immigration Detention;

· During the last years, the CMW and CRC Committees have been making an increasing number of recommendations to States parties to their respective Conventions on a variety of human rights issues that affect children's rights in the context of migration;

In the same line, during the past decade, several other UN bodies and other key stakeholders have adopted decisions and undertaken initiatives aimed at improving the protection of the human rights of children in the context of migration, such as:

· In 2009, the UN Human Rights Council adopted its Resolution “Human Rights of Migrants: Migration and the Human Rights of the Child”.
 In this decision, the Council called upon States to promote and protect effectively the human rights and fundamental freedoms of all migrants, especially those of children, regardless of their status, in conformity with the Universal Declaration of Human Rights and the international instruments to which they are party. The Council:  

· Underlined that the international legal framework for the protection of the child applies irrespective of his/her migration status and that of his/her parents or family members, and called upon States to respect and ensure the protection of the human rights of every child within their jurisdiction, without discrimination of any kind;  

· Called upon States to establish or strengthen policies and programs aimed at addressing the situation of children in the context of migration that have a human rights-based approach and are based on CRC general principles, such as the best interests of the child, non-discrimination, participation and survival and development. 

· Other UN Treaty Bodies have been addressing several issues related to  children’s rights in the context of migration, particularly through their concluding observations to their States parties that have been reviewed by the respective Committees;

· The UN Human Rights Council Special Procedures have also addressed this issue according to their mandates. In this regard, in 2009 the Special Rapporteur on the human rights of migrants released a specific report on the human rights of migrant children;

· Several intergovernmental agencies, such as UNICEF, UNHCR, IOM and OHCHR, 
 have developed a number of initiatives aimed at promoting the rights of migrant children and other categories of children affected by migration. In addition, as members of the Global Migration Group, they released in 2014 the joint “GMG Publication on Migration and Youth: Challenges and Opportunities”;
 

· The Inter-Parliamentary Union (IPU)has recently adopted a resolution aimed at promoting the rights of migrant children, particularly those separated and unaccompanied;

· The IPU, ILO and OHCHR co-published a Handbook for Parliamentarians on migration, human rights and governance, launched in November 2015;
· There are several regional initiatives in the field of children and migration, for example:

· The Inter-American Court of Human Rights (IACHR) released in 2014, its Advisory Opinion No. 21 on the Rights of Children in the Context of Migration, requested by the Mercosur Member States. Through this Opinion, the IACHR developed a set of regional human rights standards applicable to child migrants and children born to migrant parents;
 and

· The European Union (EU) has been implementing the EU Action Plan on Unaccompanied Minors (2010-2014), which focuses on three type of actions: prevention; protection; and finding durable solutions;
 
· An increasingly large number of civil society organizations from all the regions (Africa, Asia, the Americas, Europe, and Oceania) have been carrying out different initiatives –advocacy, research, social assistance, and litigation – aimed at protecting the rights of migrant children and families;
 and
· An increasing number of scholars have also documented the qualitative and quantitative challenges that millions of children are facing in the context of international migration around the globe.

3) Goals

The main goal of this initiative is to contribute to improving the protection of the human rights of children which are, in the context of international migration, in a particular situation of vulnerability. Specific goals of this general comment include: 
· Elaborating for State Parties and other key stakeholders guidelines for developing  migration, childhood and related policies aimed at protecting and realizing the rights of children in the context of migration;

· Providing the CMW and CRC Committees with a specific tool to facilitate their role to monitor the implementation of the respective treaties in States parties as mandated by the Conventions;

· Promoting a clearly articulated interpretation of relevant provisions of the CMW and CRC to assist in the further implementation of the Conventions at the domestic level in both law and in practice; and
· Highlighting the relevance of a rights-based approach in relation to the phenomenon of children in the context of migration.
4) Scope of the General Comment
The Joint General Comment would include the situation of human rights of the following categories of children in the context of migration:

· Children that migrate with their parents who are migrant workers;
· Children that are born to parents who are migrant workers in transit and destination countries;
· Migrant children that return to their country of origin, either voluntarily or by force, alone or with their parents;
· Children left behind by their parents (or one of them) who have migrated to another country; and
· Children that migrate unaccompanied and separated from their parents (for reasons such as seeking employment, family reunification or as victims of trafficking, labour exploitation and child labour).
In relation with this latter category, it is important to note that the goal would complement the standards that were already developed by the CRC in its General Comment No. 6. Therefore, in this regard, the initiative is limited to: i) updating some aspects included in the General Comment No. 6, based on issues that have risen during the last decade; ii) addressing a number of issues not specifically covered in General Comment No. 6, such as the rights of children affected by migration-related detention and regarding deportation procedures. This is due to the dramatic increase of these kinds of measures, as well as the development of initiatives aimed at protecting children’s rights in such contexts, including the “Best Interest Determination Procedure”, or the policies and programs directed at ending child detention in the context of migration policies. In addition, it is worth noting that recent developments by both Committees, such as the CRC General Comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration, are also key tools for ensuring a comprehensive approach to the situation of unaccompanied and separated children outside their country of origin, as well as the other categories of children in the context of international migration.
There are a number of reasons why a wide approach is being taken with respect to this issue  including:

· These categories are included in the framework defined in article 1 of the CRC. In relation to CMW, it is important to note that all of these categories relate to people below 18 years of age that are migrant workers (or in transit to seek a job, either voluntarily or involuntarily), are children of migrant workers or are left behind as either one or both parents have migrated abroad.

· All these categories of children increasingly face a number of threats and violations of their human rights enshrined in both Conventions, precisely due to their situation of double vulnerability as children and children affected by international migration.
5. Proposed themes and their legal basis in the CMW and CRC
The following non-exhaustive list of themes would be addressed in the joint General Comment. Notwithstanding this, additional themes and CMW-CRC articles could be included according to the submissions that may be received and in relation to the consultations that are envisaged as part of the elaboration process (see points 6 and 7). In addition, considering that the Best Interests of the Child (art. 3 CRC) is a right, an interpretative legal principle and a rule of procedure,
 it will be applied to the analysis and interpretation of all the themes to be addressed by the JGC:
· Personal Freedom –Non-detention  (arts. 16, 17 CMW; art. 37 CRC);
· Equality and non-discrimination (arts. 1, 7 CMW; art. 2 CRC);
· Right to health (arts. 28, 45 CMW; art. 24 CRC);
· Right to education and professional training (arts. 30, 43, 45 CMW; arts. 28, 29 CRC);
· Right to social security (art. 27 CMW; art. 26 CRC);
· Freedom of thought, conscience and religion (art. 12, CMW; art. 14 CRC)
· Due process guarantees and access to justice (arts. 16, 17, 18 CMW; art. 12, 40 CRC);
· Right to life and development (art. 9, CMW; arts. 6 CRC);
· Right to physical integrity (art. 10 CMW; arts. 19, 37, 39 CRC);
· Right to family life (arts. 14, 17, 44, CMW; arts. 9, 10, 11, 20, 21, 22, CRC);
· Right to a name, identity, and to a nationality (art. 29 CMW; arts. 7, 8 CRC); and
· Right to work and protection from forced labour, all forms of exploitation, child labour, and child abduction, sale or traffic (art. 11 CMW; art. 32, 34, 35, 36 CRC)
· Right to an adequate standard of living (art. 45 CMW, art. 27 CRC)

6. Call for Submissions
Written contributions on the theme of the Joint General Comment should be sent electronically in Word format to the email: CMW@ohchr.org indicating “Submission for general comment on the rights of the child in the context of migration” in the subject heading. 
Submissions should not exceed 10 pages and should be received by 29 February 2016, at the latest. Written contributions will not be translated and should therefore be submitted in English, French or Spanish only.  
Please note that both Committees will also take into account, among others,  the documents produced and submitted by the CRC and a number of stakeholders in the context of the CRC Discussion General Day on the Rights of Children in the Context of International Migration (September, 2012). See http://www.ohchr.org/EN/HRBodies/CRC/Pages/Discussion2012.aspx 

7. Methodology
a) Working Group:   A Working Group composed of  4-5 representatives of each of the Committees has been created. This Working Group is in charge of coordinating the process and overseeing the drafting of the General Comment.
b) Advisory group: This body will be integrated by representatives from the following international agencies: 

· OHCHR, including the Secretaries of both Committees and the Migration Team
· UNICEF, considering its role under art. 45 CRC
· ILO, considering its role under art. 74 CMW (art. 74) 
· IOM

· UNHCR

· UN Women

· UNFPA

· UNESCO
In addition, the Working Group will also interact, among others, with:

· the Advisory Committee of the Human Rights Council (in its Resolution 29/12, the Council requested the Advisory Committee to develop a research-based study on the global issue of unaccompanied migrant children and adolescents and human rights);
· the Special Representative of the Secretary-General on Violence against Children, which is coordinating the first stage of the Global Study on Children deprived of liberty, including those in immigration-detention facilities (General Assembly, resolution 69/157 of 18 December 2014 (para. 52.d)).
c) Consultations
During this process, resources and time permitting, a number of consultations are envisaged at national, regional and global levels, according to the resources available, with the following stakeholders:
· State Parties to CMW and CRC;

· UN specialized agencies and IOM;

· UN Human Rights Mechanisms (Treaty Bodies and Special Procedures Mandate Holders);

· Regional Human Rights Bodies; and
· Civil Society representatives, including academic institutions, NGOs, children and adolescent associations, migrants’ organizations, among others.
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